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covering the periods of October 1
through March 31 and April 1 through
September 30, respectively. Such re-
ports shall be prepared in the manner
prescribed in memoranda issued to
Federal agencies by the Administrator.
This report has been cleared in accord-
ance with FPMR 101-11.11 and assigned
interagency report control number
1482-DOL-SA.

(c) Additional information. Upon re-
quest, the Agency Head shall transmit
to the Administrator such information
available to the Agency with respect to
contractors and subcontractors, their
contracts, and the nature of the con-
tract work as the Administrator may
find necessary for the performance of
his or her duties with respect to the
labor standards provisions referred to
in this part.

(d) Contract termination. Where a con-
tract is terminated by reason of viola-
tions of the labor standards provisions
of the statutes listed in §5.1, a report
shall be submitted promptly to the Ad-
ministrator and to the Comptroller
General (if the contract is subject to
the Davis-Bacon Act), giving the name
and address of the contractor or sub-
contractor whose right to proceed has
been terminated, and the name and ad-
dress of the contractor or subcon-
tractor, if any, who is to complete the
work, the amount and number of the
contract, and the description of the
work to be performed.

§5.8 Liquidated damages under the
Contract Work Hours and Safety
Standards Act.

(a) The Contract Work Hours and
Safety Standards Act requires that la-
borers or mechanics shall be paid
wages at a rate not less than one and
one-half times the basic rate of pay for
all hours worked in excess of forty
hours in any workweek. In the event of
violation of this provision, the con-
tractor and any subcontractor shall be
liable for the unpaid wages and in addi-
tion for liquidated damages, computed
with respect to each laborer or me-
chanic employed in violation of the
Act in the amount of $10 for each cal-
endar day in the workweek on which
such individual was required or per-
mitted to work in excess of forty hours
without payment of required overtime
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wages. Any contractor of subcon-
tractor aggrieved by the withholding of
liquidated damages shall have the right
to appeal to the head of the agency of
the United States (or the territory of
District of Columbia, as appropriate)
for which the contract work was per-
formed or for which financial assist-
ance was provided.

(b) Findings and recommendations of
the Agency Head. The Agency Head has
the authority to review the adminis-
trative determination of liquidated
damages and to issue a final order af-
firming the determination. It is not
necessary to seek the concurrence of
the Administrator but the Adminis-
trator shall be advised of the action
taken. Whenever the Agency Head
finds that a sum of liquidated damages
administratively determined to be due
is incorrect or that the contractor or
subcontractor violated inadvertently
the provisions of the Act notwith-
standing the exercise of due care upon
the part of the contractor or subcon-
tractor involved, and the amount of
the liquidated damages computed for
the contract is in excess of $500, the
Agency Head may make recommenda-
tions to the Secretary that an appro-
priate adjustment in liquidated dam-
ages be made or that the contractor or
subcontractor be relieved of liability
for such liquidated damages. Such find-
ings with respect to liquidated dam-
ages shall include findings with respect
to any wage underpayments for which
the liquidated damages are determined.

(c) The recommendations of the
Agency Head for adjustment or relief
from liquidated damages under para-
graph (a) of this section shall be re-
viewed by the Administrator or an au-
thorized representative who shall issue
an order concurring in the rec-
ommendations, partially concurring in
the recommendations, or rejecting the
recommendations, and the reasons
therefor. The order shall be the final
decision of the Department of Labor,
unless a petition for review is filed pur-
suant to part 7 of this title, and the Ad-
ministrative Review Board in its dis-
cretion reviews such decision and
order; or, with respect to contracts
subject to the Service Contract Act,
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unless petition for review is filed pur-
suant to part 8 of this title, and the Ad-
ministrative Review Board in its dis-
cretion reviews such decision and
order.

(d) Whenever the Agency Head finds
that a sum of liquidated damages ad-
ministratively determined to be due
under section 104(a) of the Contract
Work Hours and Safety Standards Act
for a contract is $500 or less and the
Agency Head finds that the sum of liq-
uidated damages is incorrect or that
the contractor or subcontractor vio-
lated inadvertently the provisions of
the Contract Work Hours and Safety
Standards Act notwithstanding the ex-
ercise of due care upon the part of the
contractor or subcontractor involved,
an appropriate adjustment may be
made in such liquidated damages or the
contractor or subcontractor may be re-
lieved of liability for such liquidated
damages without submitting rec-
ommendations to this effect or a report
to the Department of Labor. This dele-
gation of authority is made under sec-
tion 105 of the Contract Work Hours
and Safety Standards Act and has been
found to be necessary and proper in the
public interest to prevent undue hard-
ship and to avoid serious impairment
of the conduct of Government business.

[48 FR 19541, Apr. 29, 1983, as amended at 51
FR 12265, Apr. 9, 1986; 51 FR 13496, Apr. 21,
1986]

§5.9 Suspension of funds.

In the event of failure or refusal of
the contractor or any subcontractor to
comply with the labor standards
clauses contained in §5.5 and the appli-
cable statutes listed in §5.1, the Fed-
eral agency, upon its own action or
upon written request of an authorized
representative of the Department of
Labor, shall take such action as may
be necessary to cause the suspension of
the payment, advance or guarantee of
funds until such time as the violations
are discontinued or until sufficient
funds are withheld to compensate em-
ployees for the wages to which they are
entitled and to cover any liquidated
damages which may be due.

§5.10 Restitution, criminal action.

(a) In cases other than those for-
warded to the Attorney General of the
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United States under paragraph (b), of
this section, where violations of the
labor standards clauses contained in
§5.5 and the applicable statutes listed
in §5.1 result in underpayment of wages
to employees, the Federal agency or an
authorized representative of the De-
partment of Labor shall request that
restitution be made to such employees
or on their behalf to plans, funds, or
programs for any type of bona fide
fringe benefits within the meaning of
section 1(b)(2) of the Davis-Bacon Act.

(b) In cases where the Agency Head
or the Administrator finds substantial
evidence that such violations are will-
ful and in violation of a criminal stat-
ute, the matter shall be forwarded to
the Attorney General of the United
States for prosecution if the facts war-
rant. In all such cases the Adminis-
trator shall be informed simulta-
neously of the action taken.

§5.11 Disputes concerning payment of
wages.

(a) This section sets forth the proce-
dure for resolution of disputes of fact
or law concerning payment of pre-
vailing wage rates, overtime pay, or
proper classification. The procedures in
this section may be initiated upon the
Administrator’s own motion, upon re-
ferral of the dispute by a Federal agen-
cy pursuant to §5.5(a)(9), or upon re-
quest of the contractor or subcon-
tractor(s).

(b)(1) In the event of a dispute de-
scribed in paragraph (a) of this section
in which it appears that relevant facts
are at issue, the Administrator will no-
tify the affected contractor and sub-
contractor(s) (if any), by registered or
certified mail to the last known ad-
dress, of the investigation findings. If
the Administrator determines that
there is reasonable cause to believe
that the contractor and/or subcon-
tractor(s) should also be subject to de-
barment under the Davis-Bacon Act or
§5.12(a)(1), the letter will so indicate.

(2) A contractor and/or subcontractor
desiring a hearing concerning the Ad-
ministrator’s investigative findings
shall request such a hearing by letter
postmarked within 30 days of the date
of the Administrator’s letter. The re-
quest shall set forth those findings
which are in dispute and the reasons
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